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DECISION AND MEMORANDUM ON MOTION TO DISMISS

Al issue here is whether a person may be considered as exercising a constitutional right in
holding a sign that expresses an opposing viewpoint to that being supported by the organizers of
arally in a public forwm. The defendant argues that there is no constitutional or civil right n
undertaking such an act, and therefore the defendant may not be charged with a violation of the
sign holder's civii rights. For reasons that follow this argument fails, ‘

The cases cited by the defendant, Hurley v. Irish-American Gay, Lesbian and Bisexual
Group of Boston, 515 U.S. 557 (1995), and Sistrunk v. Citv of Strongsville, 99 F.3d.194 (6™ Cir
1996), stand zenerally for the proposition that govermment may not require that an organization
inelude undesired and/or opposing viewpoints in its public rally. From tlus, however, there isno
constitutional basis to conclude that the state may bar outright an individual’s expression of an
opposing viewpoint at a rally held in a public place.! In other words, the state may not require
organizers of a raily to include opposing groups as marchers in its parade, but it just as certainty
can not prohibit the epposing groups from holding signs along the intenided route.

[n holding her sign at the rally here, the complainant was simply expressing a view
contrary to that being generally supported.  This is speech which is clearly and unassailably
protected by the First and Fourteenth Amendments of the U.S. Constitution and by the
Massachusetts Bill of Rights. To conclude otherwise would allow the group that arrives at the
city licensing office first to censor the free expression of speech in a particular arca of the city at
any uiven lime, This is an unsupportable proposition under constitutional law.

' Of course, government has a compelling nterest m promoting public safety, such as
when the police keep opposing groups sparate at such cvents. The question of whether the
complainant here crossed some boundary line set by palice is not at issue in this particular foruin.



To paraphrase Chief Justice Roberts in a recent decision of the U.S. Supreme Court,
when our courts are called upon to determine te what extent, if any, speech may be infringed
upon, we must give the benefit of the doubt to speech not censorship; the First Amendment

demands just that, See, Federal Election Comrnission v. Wisconsin Right to Life, Inc., 551 U.S.
.29 (2007).

Accordingly, this court declines to rule that there could be no violation of the
complainant’s civil rights as a matter of law, and it remains for the trier of fact to determine 1f the
defendant is guiity as charged. The defendant’s motion to dismiss is therefore DENIED.
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