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REPLY TO FLORIDA

August 15, 2024

VIA EMAIL

The Honorable Brad Little
Office of the Governor
Idaho State Capitol

PO Box 83720

Boise, ID 83720

RE: Idaho Army National Guard “No Christians As Commanders” Policy Recommendation
Dear Governor Little:

Liberty Counsel appreciates your commitment to protecting religious freedom and the rights
of conscience of all citizens of the State of Idaho. We write to request intervention by the Office of the
Governor to countermand egregious discrimination within the Idaho Army National Guard (IDARNG).

The IDARNG’s actions against the “Idaho Infantry Officer” (or “Officer”) referenced in
documents within IDARNG’s possession, including the Officer’s AR 15-6 Response dated 12 AUG
2024 (“AR 15-6 Response” or “Response™),' are patently illegal. It is shocking that the Investigating
Officer (“IO0”) has recommended removal of the referenced Infantry Officer permanently from
command of his unit on the basis of the Officer’s protected religious speech and political speech made
in his private capacity.

The IDARNG 10’s “recommendations” seek to enshrine in Idaho a “No Christians As
Commanders” policy. The 10 has encouraged the IDARNG to adopt a policy to ferret out and
scrutinize future Full-Time National Guard Duty candidates’ religious and political beliefs, determine
which are “concerning” and “if substantiated,” report them to “DoD Counterintelligence” as examples
of “Extremist” and “Insider Threats” for “adjudication by subject matter experts” at the Pentagon.

! Attached hereto is a redacted copy of the frivolous Equal Opportunity (“EO”) Complaint that was the
basis for the IDARNG’s resignation demand, summary removal of the Officer from command, AR 15-6
investigation, and statements made in the 3 MAY 2024 Memorandum for The Assistant Adjutant General
(“ATAG”) and Commander of the IDARNG, Brigadier General J. Cole Packwood. The 10’s findings and
recommendations are unsupported by the evidence. Therefore, the IO’s findings and recommendations must
be unsubstantiated and dismissed entirely.
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“Idaho Infantry Officer” is currently represented in the response to the AR 15-6 and EO
Complaint by the law firm R. Davis Younts, LLC, with significant interest by Liberty Counsel.

Liberty Counsel requests that the Office of the Governor intervene and exercise oversight
inherent to the office as Commander-in-Chief of the IDARNG. The Idaho Infantry Officer has
experienced being removed from his command for over a year — with all of the long-term career-ending
ramifications of that removal - on the strength of baseless and discriminatory allegations that are
unconstitutional on their face and as applied, with “punishment first, due process second.”

In case you are unfamiliar with Liberty Counsel, we are a national public interest law firm
specializing in constitutional law, particularly in free speech, religious freedom, and church-state
matters under the First Amendment. In a significant Liberty Counsel case, on May 2, 2022, a 9-
0 decision by the U.S. Supreme Court in Shurtleff v. City of Boston, Massachusetts, 596 U.S. 243
(2022) struck down censorship of Christian viewpoints within the public forum the City of Boston had
created for flag raisings. The City of Boston violated the U.S. Constitution by allowing LGBT and
transgender advocacy flags (and numerous others) on City-owned flagpoles, while censoring private
Christian speech in the form of a “Christian flag” in a public forum ostensibly open to all applicants.
This case was decided by the Supreme Court in our client’s favor, resulting in attorney’s fees for
Liberty Counsel in an amount of more than $2,100,000.

We have also successfully represented thousands of U.S. Military members in matters of
religious freedom, including free exercise and free speech. See, e.g., Colonel Fin. Mgmt. Officer v.
Austin, 622 F. Supp. 3d 1187, 1199 (M.D. Fla. 2022) (certifying class action and issuing preliminary
injunction against U.S. Marine Corps for discriminatory COVID vaccine policies). At the successful
conclusion of this litigation, the United States Department of Defense paid Liberty Counsel $1.8
million in attorney’s fees and costs.

Under the Constitution and laws of the United States, the actions and recommendations of the
IDARNG violate the Idaho Infantry Officer’s First Amendment associational rights, free speech rights,
and religious free exercise rights; and his rights under the federal Religious Freedom Restoration Act
(“RFRA”)(codified at 42 U.S.C. § 2000bb). “RFRA ‘operates as a kind of super statute, displacing the
normal operation of other federal laws[.]””” U.S. Navy Seals 1-26 v. Biden, 27 F.4th 336, 346 (5th Cir.
2022) (quoting Bostock v. Clayton County, 140 S. Ct. 1731, 1754 (2020)).

Closer to home, the IDARNG?’s actions violate the Constitution and laws of the State of Idaho.
The Idaho Constitution expressly protects the Infantry Officer’s rights to freedom of speech (“Every
person may freely speak, write and publish on all subjects, being responsible for the abuse of that
liberty.” Idaho Const. art. I, § 9); practice his religion; engage in political rights and privileges (like
running for public office), including expressing religious and/or political beliefs against “acts of
licentiousness,” and speak in opposition to “pernicious practices,” or other acts “inconsistent with
morality.”

The exercise and enjoyment of religious faith and worship shall forever be
guaranteed; and no person shall be denied any civil or political right, privilege, or
capacity on account of his religious opinions; but the liberty of conscience hereby
secured shall not be construed to dispense with oaths or affirmations, or excuse acts
of licentiousness. . . or other pernicious practices, inconsistent with morality or the
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peace or safety of the state; nor to permit any person, organization, or association to
directly or indirectly aid or abet, counsel or advise any person to commit the crime of
bigamy or polygamy, or any other crime. . .

See Idaho Const. art. I, § 4 (emphasis added). And as the state “military [is] subordinate to the civil
power” (Idaho Const. art. I, § 12), the IDARNG leadership is subordinate to the Office of the Governor.
The IDARNG’s actions here not only violate the Idaho Constitution; they also violate Idaho’s Free
Exercise of Religion Protection Act (FERPA), Idaho Code § 73-402 et seq (“(1) Free exercise of
religion is a fundamental right that applies in this state...(4) A person whose religious exercise is
burdened in violation of this section may assert that violation as a claim or defense in a judicial
proceeding and obtain appropriate relief against a government. A party who prevails in any action to
enforce this chapter against a government shall recover attorney's fees and costs™).

Soldiers who identify as LGBTQ are required to tolerate Christians in the military workplace
and may not file false EO Complaints or other charges against superior officers (or subordinates)
because they disagree with protected religious or political speech. False charges like these interfere
with good order and discipline. Here, the dichotomy between “speech for me, but not for thee” could
not be more evident: the baseless and discriminatory AR 15-6 investigation stems from a false EO
complaint filed against the Officer by a subordinate senior enlisted man, because the officer had the
temerity to speak his religious and political beliefs in public outside of the military context.

The subordinate senior enlisted man filed his frivolous EO complaint (in which the NCO self-
identifies as homosexual) on the basis of the Infantry Officer’s religious views, religious speech and
political speech on matters of public concern. See attached. Among other things, the NCO cites that
the Officer was “[t]alking about ...returning to what he feels is the truth, decency, and morality.”
The man falsely claims that the examples of the Officer’s speech showed “just how much [the Officer]
truly hates the LGBTQ community.” The Officer actually believes all people are made in God’s image
and have inherent dignity and are worthy of respect. He is committed to serving those under his
command, regardless of political or religious disagreements. He cares deeply for his fellow Soldiers
and citizens and would give his life in defense of his Nation and State, if necessary.

Incredibly, the senior NCO actually claimed the Officer “didn’t want to talk or communicate
with me” (the Officer states the opposite is actually true?) within six business days of taking command
of a geographically distributed National Guard unit, and so the man “decided” to do “a quick Google
search” “to see who my new commander was” and “see if I could find out why he didn’t want to
talk...with me” and then “found” examples of the Officer’s speech.

The Officer’s speech indeed expressed rather unremarkable (and widely held) Christian
religious viewpoints and political viewpoints on matters of “truth, decency, and morality,” including
human sexuality. The Officer also opposed “pernicious practices” like the sexualization, sterilization
and mutilation of children. Some of the Officer’s speech was made in the course of political campaigns.
All of it is First Amendment-protected speech. All was made in the Officer’s private, non-military

? During the Officer’s initial meeting with the group of NCOs, including the Complainant, the Officer
solicited feedback from all present, including the complainant. This NCO chose not to talk to the Officer,
either in the meeting, or after. Other NCOs approached the Officer and provided feedback; but not the
complainant.
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capacity. Some of the political positions the Officer publicly supported have now become the law
of the State of Idaho, or nearly so.

Liberty Counsel accordingly adds our voice to those of the Idaho Infantry Officer and his
counsel, in requesting that as Commander-in-Chief, you require the Idaho Army National Guard to:

1) “unsubstantiate” the discriminatory IO findings and recommendations;
2) reject the “No Christians As Commanders” policy; and
3) require the IDARNG to take all necessary steps to restore the Officer’s career, which has
been harmed by over a year’s worth of “process as punishment,” including dismissing the
meritless EO complaint.
We hope to receive a favorable written response by August 30, 2024. If we do not receive a
favorable response, Liberty Counsel will conclude we must take additional steps to prevent continuing

irreparable harm to the cherished liberties of the Idaho Infantry Officer.

Sincerely,

Senior Litigation Counsel Idaho Affiliate Attorney
Liberty Counsel Liberty Counsel
Attachment
C.
Via Email

The Honorable Ranl R. Labrador
Idaho Office of Attorney General
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PART Il - COMPLAINT MANAGEMENT PROCESSING

TO BE COMPLETED AT THE LOWEST APPLICABLE COMMAND LEVEL

COMPLETE AS APPROPRIATE
1. WHEN DID YOU RECEIVE THE COMPLAINT? DATE (YYYY/MM/DD)

2. WAS THE COMPLAINT

a. | Accepted 11 A [[J] inPar

b.| Referred ]| A [[| mpat | TOwHOM?

c | Dismissed |[]| Al [[]| InPat | (State Reason)

3. AFTER REVIEW OF THE LEADERSHIP INQUIRY REPORT | FIND THAT YOUR ALLEGATIONS ARE:

D Substantiated DUnsubstantiated DDiscrimination Undetermined
4. DID YOUR NOTICE OF PROPOSED RESOLUTION (NPR) CONCUR WITH THE FINDINGS OF
THE INQUIRY OFFICIAL? []Yes (o
5. NAME/DATE NEXT HIGHER LEVEL COMMANDER REVIEWED NPR: b. DATE (YYYY/MM/DD)
a. NAME (Last, First, MI)
6. DID THE JUDGE ADVOCATE REVIEW THE CASE? DATE (YYYY/MM/DD)
D Yes D No
7. DID THE SEEM REVIEW THE CASE? DATE (YYYY/MM/DD)
[ ves [no
8. DID THE ADJUNTANT GENERAL (or designated representative) REVIEW THE CASE? DATE (YYYY/MM/DD)
D Yes D No
9. DATE YOU MET WITH MEMBER AND PROVIDED THEM WITH NPR: DATE (YYYY/MM/DD)

10. COMPLAINANT'S ELECTION TO THE NPR'S PROPOSED RESOLUTION AND REMEDY:
[ ] Accept the Proposed Resolution and Remedy.

[ ]Withdraw my State Informal Resolution Request.

[ 1File a NGB Fomal Resolution Request

a. SIGNATURE OF COMPLAINANT b. DATE (YYYY/MM/DD)

11. THIS FORM, THE NPR, THE LEADERSHIP INQUIRY REPORT, AND ANY ACCOMPANYING DATE (YYYY/MM/DD
DOCUMENTATION WAS FORWARDED TO NGB-EQO-CMA ON:

12. REMARKS:

10a. SIGNATURE OF COMMANDER 10b. DATE (YYYY/MM/DD)

NGB FORM 333, 20171128
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PART lll - NGB FRR PROCESSING

FOR NGB-EO-CMA USE
ONLY

1. DATE FRR WAS RECEIVED FROM THE STATE:

DATE (YYYY/MM/DD)

2. PRELIMINARY REVIEW OF NGB FRR:

[] accepr
[] pismiss
[] rEMAND
3. IFACCEPTED:  DATEINVESTIGATION REQUESTED:
DATE INVESTIGATION OFFICER (I0) APPOINTED:
NAME/RANK OF 10: CONTACT INFORMATION FORI0:  EMAIL:
DATE INVESTIGATION WAS COMPLETED: SEEILCPEH%INOE‘\:]E‘
DATE REPORT OF FINDINGS RECEIVED:
DATE NGB NPR ISSUED:
4. IFDISMISSED: DATE NOTICE OF PROPOSED DISMISSAL SENT: DATE (YYY/MM/DD)
5. COMPLAINANT HEARING REQUEST: VES NO DATE (rYY/MM/DD)
6. STATE HEARING REQUEST: ¢S o DATE (YYYY/MM/DD)

7. REMARKS:

NGB FORM 333, 20171128






STATE

DATE

STATE STATE

NAME



The attached pictures are the screenshots that shov an the Mass Resistance main website
and on their main Facebook page,
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X idaho Librery Board flees meeting to avold outraged...
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Local Idaho library board
members avoid outraged
MassResistance citizens by
skipping scheduled

mee ng, causing
cancellation. So citizens
hold a “town hall” meeting
there!

Hundreds of graphic, obscene children’s
books found in library.

But arrogant city official tells parents that
there is “no pornography” in the library.

March 20, 2023
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>< Idaho Library Board flees meeling to avoid outreged...
@ massresistance.org

there Is "no pornography” in the library.

March 20, 2023

After the library board suddenly cancelled its
meeting, the citizens stayed and held their
own "Town Hall” there to air their grievances.

There have been a lot of great things
going on in Idaho!

On January 17, 2023, about 30 local
parents from oul Idaho
MassResistance team went to the local
Marshall Public Library Board of
Trustees meeting to air L..eir grievances
during the public comment section. It
was ane of the largest groups of
citizens in memory to come to a library
board meeting there.
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X |daho Library Board flees meeating to avoid outraged...
@& massresistance.org

It was really a great Town Hall! They
talked about the three hundred books
they had found in the library -
designed to give toxic and degrading
messages to children, much of it
extremely sexually obscene. It seemed
clear, they said, that the intent is to
normalize sex to children, essentially
grooming them for abuse. Also, many
of the children’s books are about
destroying the idea of the traditional
family.
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Local Idaho library board members avoid outraged
MassResistance citizens by skipping scheduled
meeting, causing cancellation. So citizens hold a
“town hall" meeting there!
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Fox News iuickli removes attack on MassResistance
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Michigan Attorney General Dana Nessel calls
for drag queens for every school (June 15th,
2022). The Demacrat Party has gone insane.

TWITTI
Libs of TikTok on Twitter
" igan attorney general (ddananesse| cal...
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Inciting vielence again the attorney general for Michigan and attacking the whole democrat party.
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The sexualization of children is evil. Grooming
children to be sexusl deviants Is evil. Grooming
children into an ideology that leads o
castratlon, sterillzatlon, and mutilation s
barbartam. It must be stopped with the full
force of law.

My opponent, || 's 2 redical

Demeocrai who supports mutllating children in
the name of radical gender Ideclogy and
robbing children of their Innocence.

He voted agalnst banning chlld genltal
mutllation (HB 657). He also voted agalnst
keeping pornography out of our public libraries
(HB 665). He |s not the moderate he pretends to
be.

[t is time to end the insanity and return to truth,
decengcy. and morallty.

Talking about the returning to what he feals is the truth, decency, and morality



























e Cha 3G L__Ji§ about the situation and then called My | [ to advise
him t to go to drill that weekend.

s MA i and had Chaplin a to tell him to the
leave the armory and leave drill.

[ must emphasize that this has created an uncomfortable, unsafe, and a hostile work environment,
making it increasingly challenging for me to perform my duties effectively. With the active ties to the
extremist/hate group, it makes me feel threatened and unsafe, All the posts on his social media and how
public he is about his hate towards individuals like me and my family. Not just for me but for my
husband and my [ SZEEIR. With views and beliefs like this, what is stopping him from sending this
hate group after me and my family? What would stop (SIS from coming after |

just because he feels like it is immoral? According to geabitiailagl ard in his own word:

says, ‘1 will not uphold any law that | feel to be immoral,’ nothing would stop him. That .o vy« iovs
threatened and unsafe, and this has created a very hostile work environment.

As a member of the Idaho Army National Guard, | have the right to a work environment that is free from
discrimination and harassment. I believe that | am entitled to the same rights, benefits, and
opportunities as any other individugl in the Idaho Army National Guard. | request a thorough
investigation into the incidents mentioned above and a~ =~~~ ""-*¢ ~ctions taken to address this
dicrriminatinn 'm agking for the immediate removal o0 ] _Jas my commanderinf ompany,

Il because no one with views and beliefs like this should ever have any command
auviviy uver asueeOne who they truly despise and believe to be immoral. I'm also asking thatL
I < removed from the Idaho Army National Guard for unbecoming actions of an Officer in the
United States Armed Forces. No one with such hate for any other members of society and such extreme
views, values, beliefs, and active ties to an extremist/hate group should ever have any command
authority over anyone, in my opinion.

f urge you to take this complaint seriously and address the matter promptly. | am open to discussing this
issue further and providing any additional information necessary for the investigation.

Thank you for your attention to this serious issue.
Sincerely,

SFe





